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Applicant's supplemental response of August 6, 2009 identifying claims 1, 3, 4 
and 6-9 as readable on the elected species of Figure 1 with an axial flow fan placed 
below the heat exchanger is acknowledged. For reasons explained in the 35 USC 112, 
second paragraph, rejection set forth below the examiner disagrees with applicant's 
identification of claims 3 and 9 as readable on the elected species. Applicant also 
(briefly) repeats that the election is made with traverse, a point that the examiner 
addresses immediately below. 

Applicant's election on April 1 0, 2009 of the first species of Figure 1 , with an axial 
flow fan positioned below the heat exchanger is also acknowledged (as it is illustrated in 
Figure 1). Applicant's traverse based on the fact that the IPRP does not include a lack 
of unity is acknowledged, however since the IPRP indicates the claims (and the 
examiner is unsure if they are the same claims being examined here) to be allowable, a 
lack of unity would have been superfluous. The present examiner has found other prior 
art (i.e. not in the IPRP) and maintains that a lack of unity is proper since there is no 
allowable generic claim. The election requirement is therefore deemed proper and 
made final. 

Claim interpretation: 



Functional language in the claims is treated consistent with MPEP 2114, 
incorporated here by reference. That is to say, functional language in the claims is not 
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extended significant patentable weight in assessing the patentability of the underlying 
apparatus. The apparatus claims are examined for what the claimed structure is, not 
what it does or how it is put together . 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 3 and 9 are rejected under 35 U.S.C. 1 1 2, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 3 and 9 do not appear to be readable on the elected species of Figure 1 , 
with an axial flow fan positioned below the heat exchanger and are therefore deemed to 
be mis-descriptive under 35 USC 112, second paragraph. Regarding claims 3 and 9, 
Figure 1 is shown and described as a single pipe embodiment . Non-elected Figure 2 
has a double pipe and U-bend, not the elected Figure 1 . Either designate claims 3 and 
9 as non-elected or amend them to be descriptive of the elected species of Figure 1 . 

Claim 8 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 



Application/Control Number: 1 0/581 ,31 8 Page 4 

Art Unit: 3744 

It is unclear how one is supposed to assess the term "arbitrarily positioned" in 
this claim. How would the would-be infringer know if he was infringing the claim? 
Neither the specification nor the claim sets gives any guidance as to which positions 
would be "arbitrary" and which positions would not be "arbitrary." The would-be patent 
owner would no doubt find any position that the would-be infringer decided to place his 
fan to be "arbitrary." Likewise the would-be infringer would no doubt find any position 
that the would-be infringer decided to place his fan to be anything but arbitrary (e.g. 
deliberately chosen to be next to a seat but not blowing directly on the person seated 
there). The term "arbitrary" is not quantifiable and therefore renders the claim vague 
and indistinct. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 3, 6, 7, 8 and 9 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over any one of WO 01/89867 (applicant cited) or DE 19708815 (applicant 
cited) or Korean 2003-0031372 in view of Willingham (USP 4,257,554). 

WO 01/89867 (applicant cited), DE 19708815 (applicant cited) and Korean 2003- 
0031372 each individually teach a heating element module for a bus with at least one 
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fan or blower forcing the air to be discharged toward the bottom of the module enclosing 
the heat exchanger. There is no disclosure in the English language in any of these 
documents as to how their respective fans are attached to the heating element module. 

Figure 2 of Willingham shows fan module that is selectively attachable to a heat 
exchanger. To have used this fan module in place of any of the fans of the prior art (i.e. 
in place of fan 5 of WO '867 or fan 2 of DE '81 5 or fan 30 of KR '372 would have been 
obvious to one of ordinary skill in the art. Such a fan module would advantageously 
reinforce the heat exchanger as discussed in Willingham, col. 9, lines 32-65, 
incorporated here by reference as well as in facilitate placement close to where the 
seats were located in the bus. 

The fan module of Willingham is "adapted for attachment" to either face of the 
heat exchanger to which it is attached. Furthermore, fan 5 of WO '867 or fan 2 of DE 
'815 are both mounted upstream of the heat exchanger in the direction of flow whereas 
the fan 30 of KR '372 is mounted downstream, suggesting that exact placement 
(upstream or downstream) is a design matter, reflecting the same non-criticality of 
location that is evident in applicant's discussion of the same in applicant's own 
specification. 
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Regarding claims 3 and 9, to the extent that applicant's claims are descriptive of 
his own elected species, they are deemed to be descriptive of the references used in 
this rejection. See the 35 USC 112, second paragraph, rejection above. 

Claims 1, 3, 6, 7, 8 and 9 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over any one of WO 01/89867 (applicant cited) or DE 19708815 (applicant 
cited) or Korean 2003-0031372 in view of Willingham (USP 4,257,554) as applied to 
claims 1 , 3, 6, 7, 8 and 9 above, and further in view of JP 1 -1 60722. 

While the heat exchangers of WO 01/89867 (applicant cited), DE 19708815 
(applicant cited) and Korean 2003-0031372 are shown schematically, it is well known 
that they are formed with finned tubes as disclosed in JP 1-160722, if applicant intends 
to argue this well known and conventional construction for a heat exchanger in a 
transportation vehicle with sidewall heat exchangers. 

Claims 1, 3, 4, 6, 7, 8 and 9 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over any one of WO 01/89867 (applicant cited) or DE 19708815 (applicant 
cited) or Korean 2003-0031372 in view of Willingham (USP 4,257,554) as applied to 
claims 1,2,3, 5, 6, 7, 8, 9 and 1 0 above, with or without JP 1 -1 60722, and further in 
view of JP 1-266465. 
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To have made the fin spacing in the prior art heat exchangers very close in the 
immediate vicinity of the fan as shown in Figure 2 of JP '465 would have been obvious 
to one of ordinary skill in the art to improve heat exchange, by forcing the air to be 
drawn over the whole heat exchanger, not just the portion closest to the fan. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John K. Ford whose telephone number is 571-272-491 1 . 
The examiner can normally be reached on Mon.-Fri. 9-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cheryl Tyler can be reached on 571-272-4834. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/John K. Ford/ 
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